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Department to clarify that compliance with the disclosure requirements of the specific exemption (e.g..
PTE 2003-24) rather than the more general exemption (Section 408(b)(2)) with respect to transactions
described in the more specific exemption would not affect the fiduciary’s ability to rely on the Section
408(b)(2) exemptive relief to the extent it is necessary to cover services not covered by another specific
exemption,

Attesting to fiduciary status should not be required

Service providers should not be required to state whether they (or an affiliate} will provide any services
to the plan as a fiduciary. Fiduciary status under ERISA calls for a legal determination that is context
specific and often unclear.

ERISA §3(38) already requires an investment manager to acknowledge that it is acting as a fiduciary.
However, ERISA does not require such an acknowledgment in any other circumstance. Under ERISA
Section 3(21)(A), a party is only a fiduciary “to the extent” that it meets the definition. Accordingly,
even a trustee can be performing functions that are ministerial rather than fiduciary. As the Department
itself noted, whether a party is acting as a fiduciary in a particular set of circumstances is ultimately a
question that would be decided by a court.

Conflicts of interest

The requirement to disclose contlicts of interest, particularly potential conflicts, is too broad. Large,
diversified, financial institutions provide multiple services that a plan may seek to obtain, such as trustee
or custodian services, investment management, investment advice, investment banking, securities
lending, foreign exchange transactions, transition management and more. In addition, such financial
institutions may provide services to securities issuers, including but not limited to, bond issuers and
mutual funds, the investment in which is directed by unaffiliated investment managers or named
fiduciaries. Large, diversified financial institutions also may provide services to entities that are in the
business of providing services to clients, including plans. The requirement of the proposed regulation
that a service provider disclose whether it (or its affiliate) has any material financial, referral, or other
relationship or arrangement with . . . another service provider to the plan, or any other entity, that
creates or may create a conflict of interest for the service provider in performing the relevant services, is
unclear and overbroad.

As drafted, the regulation may apply to situations that could occur frequently in the case of a large,
diversified financial services provider. For example, suppose service provider #1 serves as a directed
(non-discretionary) trustee of a plan and service provider #2, which is unaffiliated with service provider
#1, buys for the plan a security in which an affiliate of service provider #1 has an interest. such as by
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serving as an underwriter of the security. Such a transaction may currently be covered by another
statutory, class or individual prohibited transaction exemption. For a large, diversified financial
institution to have to disclose that it provides other services that may be engaged by an unaffiliated
service provider would require reams of disclosure for a potential conflict of interest, the occurrence of
which the institution may not even be aware, if it occurs. There must, at a minimum, be a causal
relationship between the service provider and the potential conflict of interest before such a potential
conflict is required to be disclosed. That is, if the service provider does not have the ability to cause a
plan to engage in the potential conflict or the potential conflict is unrelated to the services that the
service provider has been engaged to provide. it should not have to disclose such potential conflicts.

In addition, Section 406 of ERISA prohibits a plan fiduciary from causing the plan to engage in certain
prohibited transactions in which are considered “self-dealing™ transactions. In the case of a large,
diversified financial institution, conflicts and potential conflicts caused by the mere fact that the
institution does provide multiple financial services are inherent in performing services for plans.
Section 406(b) of ERISA recognizes these conflicts of interests and prohibits the plan fiduciary from
causing the plan to engage in certain transactions. Under clause (D) of the proposed regulation, a plan
fiduciary that is, for example, an investment manager, may be required to disclose that it has an affiliate
that 1s a securities dealer and that such affiliation may create a conflict for the investment manager.
Under clause (F) of the proposed regulation, the investment manager would presumably disclose the fact
that its policy is to comply with Section 406(b) of ERISA and that it does not deal with its affiliates
absent an appropriate exemption. The Department should clarify that disclosure of such policy is
sufficient, and that the investment manager need not disclose in detail the policies it may have designed
to prevent it from violating Section 406(b) of ERISA.

In addition, paragraph (ii1)(F) of the proposed regulation would require the service provider to disclose
not only whether it has any policies or procedures that address actual or potential conflicts of interest,
but also provide an explanation of these policies or procedures and how they address such conflicts of
interest. It should be noted in this regard that large, diversified, financial institutions are required by
their regulators (in some cases, multiple regulators) to maintain policies and procedures designed to
address conflicts of interest, which are subject to review by such regulators. In the case of large,
diversified financial institutions that include investment managers (whether the bank(s) themselves or
affiliated registered investment advisers), the number of potential conflicts of interest are large (running
the gamut from gifts and entertainment, trade allocations among multiple clients, to self-dealing and
dealings with affiliates), and the policies or procedures maintained by the institution to deal with these
potential conflicts of interest may be voluminous. The relevant policies generally are not limited to a
section in a policy manual entitled “conflicts of interest” but instead are contained throughout a policy
manual that deals with numerous aspects of the business. We question whether an unfocused, massive
disclosure of information to a plan sponsor would really be helpful to the plan sponsor and would really
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serve to educate the plan sponsor, and request that the Department amend the proposed regulation to
require the explanation of these policies and procedures to be provided only upon request of the plan
sponsor. In this way, the plan sponsor can determine whether reviewing a massive policy manual from
every service provider would be helpful or educational, or whether it would be better served by
receiving thoughtful responses to specific questions it may have.

We respectfully urge the Department to consider whether the large volume of information that
would be required to be disclosed by service providers will really be useful to plan sponsors. In
the case of some service providers, the quantity of information that would be required to be
provided is quite large. Plan sponsors that have numerous service providers, from trustees,
custodians. recordkeepers, investment managers, etc. may be buried in disclosures. In our
experience, large plan sponsors already have the "market power" to obtain from service
providers the information the plan sponsor considers to be relevant to its decision making
process. Also, in our experience, some plan sponsors do not ask for much information. The
Department should consider whether requiring these plan sponsors to be provided with
significant quantities of disclosure is really useful to these plan sponsors, particularly in light of
the costs they may bear. In this regard, we note that the LRN - RAND Center for Corporate
Ethics, Law and Governance within the RAND Institute for Civil Justice recently released a
report ("RAND Study") commissioned by the U.S. Securities and Exchange Commission,

news press/2008/2008-randiabdreport.pd{. Although not directly relevant here, one of the
findings of the RAND Study was that "investors do not take the necessary time and effort to fully
read and understand disclosures." If that is true, we urge the Department to consider the
usefulness of mandating automatic disclosures to plan sponsors rather than requiring service
providers to respond to questions and disclosure requests from plan sponsors. Indeed, the
Department should consider whether some service providers, having provided significant
disclosures to plan sponsors under the proposed Regulation, will be willing to then provide a
plan sponsor with more focused responses to questions if the answers to the plan sponsor's
questions are already contained in the disclosure provided to the plan sponsor.

If the Department decides to retain the requirement that conflicts of interest be disclosed, we
recommend that the requirement be limited to service providers who are making recommendations or
making decisions regarding products, services or investments and who receive or may receive
compensation or fees from the providers of those products, services or investments, rather than service
providers who make neither recommendations nor decisions regarding such transactions or transactions
which are subject to another prohibited transaction exemption.
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The final reculation should apply only to contracts entered into or materially modified after the
effective date

It is unclear from the proposal how it applies to contracts in existence on the effective date. No matter
what effective date is provided in the final regulation, it will be impossible to amend, by even the
Department’s conservative estimate, over one million contracts quickly. Simply locating all of the
existing contracts, and getting responses from plan fiduciaries, is a monumental undertaking. In
addition, many contracts renew automatically, and the renewal could activate soon after the effective
date. For this reason, we recommend that the regulation apply only to contracts entered into or
materially modified after the effective date, If the Department’s final rule is effective with respect to any
existing contracts, the final rule should state that service providers can comply with the regulation by
providing the disclosures required by the rules, and waiting to modify contracts until the contract is
otherwise materially modified.

Contract terms

Because of the variety of service providers and required disclosures under other regulatory regimes, we
commend the Department’s position that disclosures may come from multiple sources, as described in
the preamble to the proposed regulation. However, we urge the Department to dispense with the
requirement that such disclosures be incorporated by reference into the contract.

Rather than require that the service provider represent that it has provided the disclosure “to the best of
its knowledge™, we ask that the representation recite that the service provider has used “reasonable
efforts” to make the required disclosures. If reasonable efforts fail to discern all indirect compensation
from any source or from another line of business, then the prospective penalty that would apply to a
prohibited transaction is too severe.

Several provisions in the proposed regulations provide that the terms of the contract or
arrangement shalf require or include certain specific things. The Department should clarify that
these requirements can be met by including a suitable written undertaking from the service
provider to the responsible plan fiduciary, which could be incorporated into the broader written
disclosures required by the regulations. Language does not need to be contained in the body of
the contract, nor are amendments to existing contracts required.

Materiality and remedy for noncompliance

Given the scope of the required disclosures and the penalties for noncompliance, we would ask the
Department to confirm that insignificant or immaterial omissions would not constitute a prohibited
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transaction so {ong as the service provider provides the requisite disclosure within a reasonable period
after discovery.

Other exemptions

The Department specifically asked for comment on the relationship-between these proposed regulations
and other statutory exemptions which may cover services. As noted above, there are a number of
exemptions other than Section 408(b)(2) that could provide relief for a service provider depending on
the nature of the responsible plan fiduciary or the type of service provided. Some are provided in the
statute, such as bank ancillary services, foreign exchange transactions, cross trading, and investment
advice; others are class or individual exemptions. Many financial institutions have also obtained a
number of individual prohibited transaction exemptions each of which, as with class exemptions,
contains numerous, specific requirements that must be satisfied. The Department has taken the position
stnice 1975 that more than one exemption can cover particular transactions. We urge the Departmient not
to take the position here that services may only be exempt under Section 408(b)(2). We further urge the
Department to confirm that compliance with the specific disclosure requirements of these more specific
exemptions with respect to the transactions covered by those exemptions, rather than the disclosure
requirements of Section 408(b)(2), will not cause the broader service arrangement to fail to satisfy the

requirements of Section 408(b)(2).

Bruce R. Gallant
Managing Director and
Assistant General Counsel Associate General Counsel

Very truly yours,




